LYME CONSERVATION COMMISSION
INLAND/WETLANDS and WATERCOURSE AGENCY

February 17, 2010
7:30 P.M.

The Lyme Inland/Wetlands and Watercourse Agency held a regular meeting on Wednesday, February 17, 2010
 at 7:30 p.m., Lyme Town Hall, 480 Hamburg Road, Lyme, CT.

MEMBERS PRESENT Paul Armond Chairman, Beverly Crowther, Sue Hessel, Tom Reynolds, Bernie Gigliotti ZEO, and Patsy Turner Secretary.
Members Present on 2/10 Site Walks: N/A
REGULAR MEETING

Lisa Ballek Lonnergren, Mt Archer Road; Tax Map 29, Lot 12; an application for construction of a private driveway through wetlands and a regulated area.

Present at the meeting were Attorney Mike Carey (representing the Commission), Tom Metcalf, and Rich Snarski.  
Armond called for comments from Carey and/or the commission members.

Crowther: One issue before the commission is a condition for a mitigation opportunity from the applicant; the finding of the property is the applicant’s responsibility which would require a bond to be held by the commission to ensure the completion of the mitigation.    

Armond: The applicant has promised to mitigate the destruction of wetlands at an offsite property; the original proposal was a failure.  The applicant proposed an alternative plan for mitigation.  

Reynolds: The applicant gave a timeline for finding an alternate site for mitigation and if not completed in the allotted time the bond would not be returned to the applicant.  

Armond: The commission has to act on this application at this meeting; the applicant stated at previous meetings that contracts would be provided from Firgelewski and Snarski, the information is not completed.  The application being voted on has to be complete without conditions attached.  

Crowther: Were modifications to the easement received?
Armond: Documented in the January meeting minutes it was stated the easement would be enlarged to approximately 4 acres; the easement covers the wetlands and regulated area, which are already protected.   

Gigliotti: The Lyme Land Trust has declined holding the easement.  

Hessel: The commission’s position is to protect the wetlands; there are two options being proposed.  Developing the access road from the neighboring Ballek property does less damage to the wetlands.

Reynolds: Pumping septic through the wetlands is not prudent or feasible; maintenance of the pipe and the leaching field will be an issue in the future. 

Armond: The easement from Mr. Ballek is permanent and runs with the land for access to the leaching field for repairs.  

Reynolds: The denial of the application would be supported by the failure of information for the mitigation.  

Hessel: At a previous meeting it was suggestion that if the piping is to be placed through the wetlands that a duplicate pipe be laid, as to have a backup pipe in place.

Armond: The commission is viewing the application information; other alternatives should not be considered, due to not being part of the original application.  The applicant has to explore all prudent and feasible alternatives for the development of the property.  

Crowther: The feasibility was testified by Tom Metcalf during the January meeting; the temporary road access acrossing the neighboring Ballek property has a need to be developed into a permanent road (the section of the January meeting minutes were read into the record).  Anthony Irving testified that a temporary road would be sufficient for construction of the leaching field (the section of the January meeting minutes was read into the record).  The trenching for the placement of the piping will be a substantial disruption; the forced pipe would be long for a residential system.  The risk of the failure to the system should be considered in the commission’s decision.  

Hessel: The leaching fields will need to be accessed at any time in the future for maintenance and repair.  

Reynolds: A temporary road would never give adiquit access to the area for construction and repairs; prudent and feasible needs to be considered.  

Armond: The expense of the driveway will be costly; the economical issue is not the commission’s concern with either options.  

Crowther: The commission has heard the testimonies from Sharpe, Snarski, and Irving.  There are protected properties surrounding the property associated with this application.   The amphibian travel and population may be affected by the fragmentation of the wetlands; a risk would be taken in the placement of the driveway. 
Armond: The proposed driveway will have different elevations.  The wetlands on the property are viable homes for amphibians; the types of amphibians that may live in the area numerous. The wetlands will be destroyed by the creation of the driveway; the original mitigation has been removed from the application.  

Crowther: The property has been approved as a building lot?

Armond: The lot was divided before Inland/Wetlands Regulations were in place.   

Gigliotti: The property is a legal lot; when the lot was created the regulations were satisfied. 

Armond: The applicant has the right to build on the property.  Three options were identified for the applicant to explore; 1) crossing Mt. Archer woods, 2) building the home on the North side of the property, and 3) create a common driveway over Rowland Ballek’s property to the South side of the lot.   It was discovered that the North side of the property does not support a construction of the house and septic system according to State Sanitation Standards. The Town’s neighboring property can not be accesses because the easement on the property does not allow a crossing. Mr. Ballek denied the construction of a common driveway. The application has been before the commission for seven months; the only significant change in the information is that Mr. Ballek will allow a permanent easement for installation and repair of the leaching field on the South side of the property. The commission has two options for this application; 1) to approve the application as presented, a driveway through wetlands on the property with no mitigation plan, or 2) to deny the application due to the applicant has not considered all prudent and feasible alternatives for the installation of the leaching field and building site.  

Reynolds: The mitigation of the Firgelewski property was part of the application; the information has changed throughout the last seven months.  

Armond made a motion to deny the application on the basis that all prudent and feasible alternatives for the house and the leaching field locations on the property have not been fully explored.  The motion was seconded by Hessel.  

Carey: The commission considers that the possibility that there are prudent and feasible alternatives to the application; the prudent and feasible alternatives could be identified in the motion.   

Armond modified the motion to include the prudent and feasible alternative is the house site to the North side of the property, the leaching field to be located to the South side of the property, and the use of Mr. Rowland Ballek’s driveway with an easement for installation and maintenance of the leaching field.  

The modified motion was seconded by Hessel, the motion to deny the application was passed by all members present.               
 David and Christine Lahm, 144 Bill Hill Road Tax Map 25, Lot 49; an application for renewal of an expired permit for construction of a garage and home addition within a regulated area.
Gigliotti: George Calkins has given input on the application and the information will be viewed next month.   
Beverly Platner, 66 Selden Road Tax Map 7 Lot 16; an application to reconfigure the existing driveway within a regulated area and creation of approximately 900 square feet of new wetlands between two existing wetlands pockets.

Present at the meeting were Brian Platner, Attorney Steve Karlson (representing Platner), Attorney John Lambert (representing Platner), John Paul Garcia, Attorney Mike Carey (Town of Lyme’s council), and Attorney Fritz Gahagan (representing the Lyme Land Trust).   
Armond: The easement attached to the Platner property was reread; the easement prohibits any movement of soil in the regulated area.  Platner and the Lyme Land Trust need to come to a conclusion before the commission can view the application.  

Karlson: The application to reconfigure the existing driveway is outside the regulated area.  The commission has the statutory authority to view the information in the application. 
Gahagan: The applicant should have the opportunity to present the information and at that time the Lyme Land Trust can prove that the activity is a violation.  State Statute 47-42d states that the commission must deny the permit.  

Karlson: The State Statute 47-42d was read into the record; the application does not expand the footprint of an existing building. 

Gahagan: Carey should advise the commission. 

Lambert: A copy of the statute being discussed was handed to Attorney Mike Carey.  Until Zoning Statutes came into affect a person could use their land any way they desire.  The commission is determining that the Land Trust has interest in this application.  The land records refer to the Lyme Conservation Trust not the Lyme Land Trust; the commission is not empowered to decide title to land, which is before the Superior Court in New London, Ct. 

Carey: The commission must give the opportunity for the applicant to present the information.  The State Statute was reread; the words of the statute may be interrupted in different ways.   The legislative intent could be received in written form.  For thirty plus years it has been assumed that the conservation restriction has been held by the Lyme Land Trust; the court will determine whether or not the conservation easement is held by grantees, Lyme Land Trust/ Lyme Conservation Trust.

Armond made a motion that the application is a significant activity and should be viewed in a Public Hearing to allow all concerned parties to give input. 

Karlson: The commission is determining that this application is a significant activity before the information is presented?

Armond: The commission’s regulations allow the determination.  

The motion was seconded by Crowther.

Armond called for comments from the commission members.

Carey: Information should not be received from outside parties during a regular meeting setting.  Statute (47-45d if it applies) was referenced and may be overridden by the holder of the easement, information maybe received from the holder outside of a Public Hearing.  

Armond: The information should be viewed in a Public Hearing setting, to allow parties the time to present their case.

Reynolds: The commission is looking for general public comment?

Carey: The commission has the authority to open up to a Public Hearing if it is in the public interest; outsiders can present a petition with 10 signatures to require a Public Hearing.  
Armond stated there is a motion on the floor that has been seconded, a vote was called for.

Gigliotti: The Public Hearing is being considered a significant activity? 

Carey: The Statute authorizes Public Hearing under two circumstances, 1) if a significant activity is declared, or 2) if a petition is submitted. 

Gahagan: The petition signed by the public complies with the Town’s Regulations, the regulation (Section 9.1) was read into the record; the signatures are not validated. 

Armond: If the signatures are not validated the petition can not be submitted.

Armond: The amount of cubic yardage being moved on the site?

Garcia: The material being moved is approximately 2,200 cubic yards; the moving of material will be located in an upland area. 

Carey: The definition of the regulation of which is required for a Public Hearing was reviewed and read into the record. A petition should be filed not less than 14 days from the first day the application was received. 

Crowther: The application information has not been heard by the commission.

Carey: The application is before the commission, which states what the application consists of.  

Armond: The section of the regulation was read into the record.  
Gahagan: The complete regulation was not read.

Carey: Gahagan has pointed out that more information in the Statute should be read; the regulation does meet the Statute, an agency may hold a Public Hearing if there is public interest. 

Armond modified the motion to include significant activity and public interest being the reasons behind holding a Public Hearing.  The modified motion was seconded by Crowther.

Reynolds: The significant activity is not necessary; the application is in public interest.  The application is not considered a significant activity.

Armond removed the significant activity from his motion.

Carey: The public interest should be identified in the motion.
Crowther: The property has been placed in a public stewardship 30 plus years ago; the conservation restriction does show that there is public interest in preserving the property.  

Carey: A Public Hearing is in the better interest of the public.  

Crowther: There is concern that the court issues will surface during the Public Hearing.

Armond: This agency does not adjudicate legal issues. The modified motion is in the public interest for a Public Hearing, the motion was seconded by Crowther.  Armond called for a vote; the commission voted three in favor and one abstention. 
A discussion continued between the members of the commission to select a date for the Public Hearing.          

Armond: The Public Hearing will be held on March 10, 2010 at 7:30 p.m. at the Lyme Town Hall.      
Megan Eno, Tantumorantum Road Tax Map 20 Lot 2; recommendation to the Planning and Zoning Commission concerning a proposed future subdivision.
Present at the meeting was Tom Metcalf to represent Megan Eno, also present was Attorney Fritz Gahagan.

Metcalf: The information concerning a proposed future subdivision is before the commission seeking a referral letter to the Planning and Zoning Commission.  The frontage for the lot will be on Mitchell Hill Road; the lot will total 15.7 acres, which can not be farther divided. The wetlands have been flagged by Rich Snarski and George Calkins has viewed the property; the lot does support a house, well, and septic system in an upland area. No activities will occur within the regulated area. There will be a 25 foot wide conservation strip created along the edge of the lot to access the back lot; the easement will be held by the Conservation Commission.  The map was explained to orientate the commission to the location of the parcel; Lot #1 is the larger lot, Lot #2 is owned by Ralph Eno, and Lot #3 will be the 15.7 acre lot.   

Gahagan: The commission has acquired the authority to hold easements for the town; open space is required as part of town’s regulations.  

Armond: The next Town Meeting information should be incorporate that Open Space Committee needs to be involved with the holding of easements. The Conservation Commission does not want the responsibility of monitoring the easements. 

Reynolds made a motion to draft a positive referral letter, to the Planning and Zoning Commission, for the subdivision as presented. The motion was seconded by Hessel and was passed unanimously.             
Spencer Davidson and Tula Telfair, 194 Ely’s Ferry Road Tax Map 16 Lot 52; an application for construction of a stone wall within a regulated area.

Present at the meeting was David Flagge to represent Davidson.  
Flagge: The stone wall being constructed will be a dry standing wall, which will be 4 to 5 feet in height and approximately 100 feet in length.   

Gigliotti: This application is the result of an enforcement act.

Reynolds motioned to approve the application as presented, the motion was seconded by Hessel, and the vote was passed unanimously by all members present.   

William Oboyle, 22 Selden Road tax Map 7 Lot 6; A preliminary discussion of a proposed boat dock on Selden Cove.
Present at the meeting was David R. Provencher (Project Manager) to represent Oboyle. 

Provencher: This application is being viewed on a preliminary basis; the Army Core of Engineers has given their pre-application approval and the DEP has viewed the information.  The cove has been surveyed. The dock will be a fixed pier with open pilings, and there will be no lighting on the dock.  

Armond: The commission’s purview is with the 3 foot section connected to the existing boathouse.  

Reynolds: Erosion is the commission’s main concern, there is existing riprap in the area and it is a no wake area.  There may be protected vegetation located in the area.  

Provencher: Penny Sharpe has identified the vegetation.  

Gigliotti: The Planning and Zoning Commission administers dock permits within the tidal areas after the DEP permit is granted.            
Provencher: There are endangered mussel species located in the area which will be surveyed in the springtime and if necessary will be relocated prior to construction. 

Gigliotti: This information will be before the Planning and Zoning Commission as a preliminary discussion in March.     
 OLD BUSINESS N/A
NEW BUSINESS 
On March 3, 2010 the Eightmile River Coordinating Committee is sponsoring a Stream Crossing Workshop.  The event will take place from 4:00 to 6:00 pm at the Salem Town Hall.  All Commission members are invited to attend.
APPROVAL OF OUTSTANDING MINUTES
A motion to approve the minutes of the January 20, 2010 Public Hearing/Regular meeting was made by Crowther, seconded by Hessel.  The motion to approve the minutes was passed with one abstention. 
Adjournment

The meeting was adjourned at 9:20 p.m. 
Respectfully submitted,

Patsy Turner, Secretary
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