LYME CONSERVATION COMMISSION

INLAND WETLANDS and WATERCOURSE AGENCY 

September 15, 2010

7:30 p.m.
The Lyme Inland Wetlands Agency held a regular meeting on

Wednesday, September 15, 2010 at 7:30 p.m.,
Lyme Town Hall, 480 Hamburg Road, Lyme, CT.

MEMBERS PRESENT   Paul Armond Chairman, Fred Bliven, Sue Hessel, Beverly Crowther, Ben Kegley, Priscilla Hammond, Tom Reynolds, Attorney Mike Carey, Bernie Gigliotti ZEO and Patsy Turner Secretary.
MEMBERS PRESENT ON 9/10 SITE WALK: Armond and Crowther. 

REGULAR MEETING
Curtis Deane 34 Brockway Ferry Road, Tax Map9 Lot7; an application for restoration and enhancement of wetlands and adjacent riparian area along the Connecticut River.

Present at the meeting were Curtis Deane with Attorney Thor Holth.

Holth: The goal for the project at 34 Brockway Ferry Road is for a riverfront restoration project which would involve native species.  Documents in support of the project were submitted into the record; a letter from the Tidewater Institute. Interpleader Action filed in June and a second one for filed this week.  

Armond: A petition for public hearing has been filed and two of the signatures have been withdrawn which makes the petition incomplete.  There is no application before the commission.  

Holth: A copy of the petition was received from Attorney Heller’s office and the petition was signed by eleven members of the public. There is no requirement that the commission have a public hearing due to the regulation reading may opposed to shall.

Armond: The petition has rendered a moot point because of the loss of the two signatures. There is no application before the commission as there is nothing to intervene.    
Armond as Chairman entertained a motion that the Inland Wetlands and Watercourse Agency has reviewed the preliminary application presented by Mr. Deane and considers the activity to be substantially a gardening activity and not requiring a formal application or approval by the Inland Wetlands and Watercourse Agency. We do require that the applicant notify the Enforcement Officer of the commencement of the proposed gardening activity and that the Enforcement Officer inspect the activity every two weeks during the active gardening season until completion of the project.    
The motion was moved by Reynolds, was seconded by Hessel.  

Atty. Heller: For the record, I have a right to state my position.

Armond: This is not a public hearing; it is at the discretion of the chairman to hear from anyone in the room. 

Atty. Heller: There are two types of application under your regulations; this was submitted under a preliminary application.  It is an application and is in fact a proceeding before your commission.  This decision will be appealed.   
Armond: The commission will proceed with our meeting.  

Atty. Mike Carey: This is not a public hearing, this is a proceeding, it may not be an application, but it is a preliminary application under the terms of your regulations.  Section 22a19 of the Statute was read into the record.  Mr. Heller’s client has a right to file an intervention petition.  Mr. Deane has submitted something to the commission which makes it a proceeding and Mr. Gorman has a right to intervene.  

Armond: Mr. Heller intervene.

Holth:  The petition was received yesterday; the understanding of the Statute is that it allows the commission the right to accept or reject the intervener acting; there shall be a list of facts.  The lists of insertions are conclusions. 

Armond: Can a copy of the intervener petition be presented? Is Mr. Gorman present?  

Atty. Heller: The intervention petition was filed with the Town Clerk’s Office.              

Armond to Gorman: The document was read and is understood?  From page two of the petition the list was read and items a-n were asked to be explained.  Mr. Deane’s application is for the transforming of lawn into a wildflower garden, being planted with trowels. 

Atty. Heller: A copy of the application on file in the Town Clerk’s Office was handed to the chairman.

Gorman: Answering every item listed; the planting will disrupt natural vegetation and allow discharge of pollutants from the soil filled in the late 80’s early 90’s.  

Armond: The past fill is not part of this application. Mr. Gorman has to take ownership of the intervener document. Mr. Deane is turning his lawn into a wildflower garden; the area will no longer be mowed.  

Gorman: The area should have never been filled to create the lawn.

Armond: That matter is not before this agency; this commission can not deal with history, it is beyond our purview. 

Atty. Heller: A preliminary application has been submitted.  The area has had historic potential filling in a wetlands area and near the Connecticut River.  The commission has to take into consideration the past fill of the area which was done without a permit.  

Armond: Why was this information not brought to the commission’s attention before this date?  

Atty. Heller: In prior testimony Mr. Deane indicated permits were not required. An independent investigation was preformed to determine what permits were required in the period of time when the filling occurred; no applications were made and no permits were filed.

Armond: The property was purchased by Mr. Deane in 1975.  
Atty. Holth: The Connecticut River did not come into the jurisdiction of this commission until 1989.  Fred Holth the former I&W Chairman was contacted; the ZEO at the time stated no permit was required.  The filling occurred if any during the time when the commission did not have jurisdiction; the DEP in under investigation of violations.  Gorman permitted Deane to cross his property when the fill occurred over a period of years.  There is a need for facts before the commission.

Atty. Heller: There are documents showing facts and materials from another proceeding.  Mr. Logan, Wetlands Ecologist, has studied this area.  

Armond: This is a regular meeting of the Inland Wetlands and Watercourse Agency; the commission is extending latitude to the members of the public. 

Logan: George Logan, Professional Wetlands Scientist/Soil Scientist/Wildlife Biologist/Certified Ecologist, presented and explained a report to the commission.  A study of the area has never been done to determine the commission’s jurisdiction.  Terms from the application were analyzed; the plan is not clear on the location of plantings.  The plans show a tree being removed.  Aerial photos from 1990 are included within the report which shows the area in question.  The DEP has stated the history can not be undone; the commission can consider whether or not to include the past fill in its determination.  

Armond: It is hard to digest a large document presented during a meeting.  

Atty. Heller: The commission could and should take into account the filling that has occurred in the determination. 

Armond: The commission does not deal with history; the opportunity to deal with the fill has long past.  There are no documents before this commission showing what occurred in 1989.  The proposed activity is before this commission; the activity is a gardening project.  

Atty. Heller: The commission can hear our information; there is law in the State of Connecticut, there is no Statute of Limitations in Connecticut, two similar cases were described; the restoration proposed on the Deane property had different characteristics prior to the filling of 5500 square feet.  This plan would not be before this commission if the violations had not occurred; the fill should have a part in the determination. The survey included in the application is from 1960.  The planting list was illegible due to the reduction of the page.  The fill needs evaluating.

Reynolds: There is a major deficiency in your argument; the regulations were adopted in 1990.  There is not information showing when this fill was completed.  Mr. Deane is proposing restoration which the commission encourages to all waterfront property owners. There is a motion on the table that has been seconded and we should move forward.  

Armond: The intervener sat during the July meeting presentation.  

Atty. Heller: The planting plan has changed since July.

Armond: The plants presented were a great choice; wild type not hybrid flowers. 

Atty. Carey: It is apparent this will be appealed; the information presented in July is not part of this record.  A similar case was described; under Connecticut Law an applicant for a wetlands permit does not have to be free of wetlands violations before the application can be entertained by the local agency.  It is not thought how what is on the property is relevant to the determination of the commission.  

Armond: There is a motion which has been seconded.  

Atty. Holth: The DEP prefers jurisdiction to this commission on the application; a letter from the DEP was submitted into the record which documents information about the gabion wells that have been installed previously. A letter was sent to Atty. Heller on July 22, 2010, no response was received from Mr. Heller’s office; a copy was submitted into the record.  The violation could have been brought to the commission’s attention over the past 25 years.  The pre-application describes the types of plants and how the planting will occur.  The goal at this meeting is for the commission to make a determination if the gardening activity is within their jurisdiction; we offer that it is not.

Reynolds: Will there be a tractor used during the activity?

Atty. Holth: The lawn tractor will be used to transport the plants onto the property.

Armond: There is a motion on the floor which was seconded.

Atty. Carey: The commission should consider Section 4.2 of the regulations; the regulation was read into the record.  Conservation of soil and vegetation may be one of the things they are trying to do. 

Gigliotti: The original regulations were adopted in 1978 and the jurisdiction over tidal wetlands was adopted in 1989.  

Armond reread the motion which is on the floor.  

Crowther: Mr. Gorman’s responses to the itemized violations do not resonate with me; large holes will not be dug to plant wildflowers and the amount of disturbance is not agreed with.  

Armond: A vote will be taken and the decision may be appealed by someone present. Motion made and seconded, the motion passed unanimously.         

Hillsman Associates’ (Robert Harris, 35-2 Sterling City Road, Tax Map 27 Lot 101); an application for repairs to a pond spillway.
Present at the meeting were Susan Bates, Paul Hallwood, and Bob Harris.  

Armond: This application was before the commission last month and a public hearing date needs to be set.  

Gigliotti: This application does not warrant a public hearing; there have been estimates from local contractors for repair of the spillway and roadway are part of the application. 

Armond: The last time this was before the commission there was disagreement amongst the owners of the common land.

Bates: There are five owners of Hillsman Associates’ and two owners which are not part of the application for a reason; a packet has been given to the commission showing the wetlands map with clear delineation of the setbacks. Two of the owners do not want take part in the application because they do not want to be part of any violations.  

Harris: The rusted pipe needs to be replaced.  

Armond: The recollection from the first presentation is that the owners are not in agreement with what needs to be done.  

Bates: There have been violations by Hallwood and Harris, any violations should not continue on land which is owned by multiple people.  

Armond: Set this application for a public hearing for next month’s meeting.  This meeting is not a public hearing.  

Bates: The want is not to have a public hearing; the clearing has to stop on the land.  

Reynolds:  The violations should be handled separately from the application.  

Bates: The rules have been ignored.  

Reynolds: The spillway is the issue before the commission.

Crowther: A copy of the Declaration of Restriction and Easements is part of the document before the commission; section 1 part b was read into the record.  There is a need for majority of the owners to approve repairs.  The commission requested at the last meeting that engineered plans be submitted with drawings; the commission can move forward with this application.

Reynolds: This project should not be delayed due to the time of year. Violations should go through Gigliotti and then report back to the commission.

Armond: There are two ways to go with this application; 1) send this to public hearing to give everyone their time to speak or 2) the commission can decide the application is sufficient, it is appropriate to approve the specific activity included in the document before the commission.

Reynolds: In the interest of public safety and wetlands issues, if the dam were to break there will be bigger issues to deal with.  

Armond entertained a motion to approve the application as presented.  The motion was seconded by Crowther and was passed with one abstention.  

Hessel: The pipe should not change the water level of the pond; the alignment of the pipe should be as it is currently.  
Bliven: The violation needs to be addressed.  

Bates: Prior files of violations should be viewed.

Gigliotti: The files have not been pulled and discussed, but will be.

Bates: Are emergency approvals able to be directed by the ZEO without a permit?

Gigliotti: The latitude given from the commission was exercised; the area was eroding and the collar was removed.  

Armond: Our Zoning Enforcement Officer can act on repairs when he deems necessary and then the information is brought to the commission.     

Teresa M. DeLuca 172 Brush Hill Road, Tax Map20 Lot8; an application for creation of new wetlands and a white cedar forest within a regulated area.
Present at the meeting were David Bisceglia (husband of applicant), Sarah McCracken (Landscape Architect), and Steve McClurdy (Contractor).
Armond: The property was walked to see what is being proposed.  There are two parts of his application; 1) the dredging of the pond, and 2) the planting of a white cedar forest.

McCracken: The projects are interrelated but are not interdependent. The area of the pond is 9500 square feet, the dam is 75 feet long approximately 9 feet in height, and there are three outlet pipes.  The original access road from the construction of the pond will be used during the dredging; the spoils will be brought offsite or deposited in a rocky area of the property.
Crowther: The area is in the form of a swale and was the old access drive for the 95 acre parcel.  

Armond: The storing of the dredged material would probably not work onsite; the deposit of the spoils should be offsite.  

McClurdy: The spoils could be brought offsite if the commission feels more comfortable.  

Crowther: Another issue which was discussed on the site walk was the dewatering of the material.  

McCracken: The spoils proposed to be removed will be approximately 800 yards.  
Armond: The planting project should be discussed.

Crowther: The planting area will be to the north of the pond and the want is to plant 200 white cedar saplings.  The area is moist, boney, and shaded by a canopy; can atlantic white cedar grow in this area.  Research was done and local white cedar stands were viewed.  Clearing would have to be done and the trees have been marked.  White cedar trees do not like completion. The cedar trees will be planted by hand.  This project is a wetland remodeling proposal; the commission has not seen this type of project before. The local stands of white cedars appear to be dieing.

Armond: This type of application has never been before the commission; wetlands will be entered into and disrupted to plant saplings. This application is precedent setting.

McCracken: Crowther summarized the project well.  This is a tough position that this application is putting the commission in.  

Hessel: This project will remove diversity.

McCracken: The under story shrubs, tulip trees, and oak trees will be left.  

Armond: There may be a need to cut more trees to allow proper growth of the 200 white cedars; the stumps of the trees being removed should be cut flush to prevent growth. 

Kegley: The movement of the sun on the area was described and the sunlight would be blocked by the mature pine trees.

Bisceglia: The sunlight is never directly overhead of the area where the proposed planting would occur; the cedar stand will be approximately a ¼ acre. The diversity will increase by bringing this type of tree in the existing area.  

Crowther: The applicant has planted four trees in planting tubes and they are doing very well.  

Armond: This project is baffling; the proposed project will be on the bank of a streambed in wetlands.  If the trees were to be cut the stumps should be left to help stabilize the ground.  

Gigliotti: This could be viewed as an agricultural use, a white cedar tree farm but then factoring the clearing of trees requires a permit.  Another area in town was used as an example; this could have been part of a violation not a request. 

Crowther: The textbook and research shows that the white cedar trees do like a particular type of area.  

Bisceglia: The thought is that the project would be for the better of the land and the commission has been reminded the project is in the form of permission not the form of forgiveness. 

Neighbor (Ginger): Ponds do need repair and dredging.  Will the cedar trees co-exist with other species?  

Armond: The area in question was viewed on a site walk; the ¼ acre is very damp. 
Crowther: The pond discussion will be continued until next month?

Armond: The applicant can agree that the spoils will be brought off site there will be no need to hold the dredging part of the application until next month.  

Crowther: The equipment being used for the dredging should be discussed.  

Armond: The area proposed to be cleared is small.  A motion was entertained to approve the application for the planting and for the dredging with a stipulation that the dredged material be removed from the site.  

Reynolds: The proposed planting plan will remove mostly birch trees and will add diversity to the area; dredging of a pond is healthy.  

The motion was entertained by Armond, moved by Hammond, and was seconded by Reynolds. 
Armond: It may be useful for all commission members to view the area before a vote is taken; the application has very good intentions.

Crowther: Phil Miller was contacted as a reference for the white cedar tree stands.  

Armond: If a project like this is approved, the hope would be that the project succeeds.  white cedar trees require full sunlight.  There are only a few species of trees which will grow in low light.  

Bliven: The application should be divided into two separate parts; the dredging could be approved and the planting project can wait.  

Armond amended the motion to include only the dredging of the pond as proposed in the application with the stipulation the dredged material is removed from the property. The motion was moved by Hammond, seconded by Crowther, and was passed unanimously. 

Armond: The property can be visited to view the area of the proposed white cedar forest.
Gigliotti: If the planting plan is continued and if there is a quorum on the site walk the secretary would need to be present.

Armond: The property can be visited at separate times before the next meeting.  

Bisceglia: The property can be walked at anytime.        
OLD BUSINESS
Bradford property (200 Brush Hill Road)

Present was Phil Trowbridge representing Mr. Bradford.
Trowbridge: The dredging has been completed.  Subsequently, Mr. Bradford would like to have a 4 foot wide walk bridge to access the opposite side of the pond; the existing bridge is in disrepair.  

Hammond: Is the bridge an afterthought?

Trowbridge: The Bradford visited another project and realized they would like to replace the existing bridge.  The bridge would span 27 feet.  There will be two concrete abutments built into the edge of the pond; three sided of the abutments will be visible.  The bridge will be installed by someone else and will be in the form of a kit.

Reynolds: This is more of a maintenance issue to replace the existing bridge.  

Trowbridge: The old bridge will be removed and the new bridge will be relocated.

Bliven: The installation of the bridge is not a small thing.  

Armond entertained a motion to amend the existing permit to include the pouring of two bridge abutments.  The motion was made by Reynolds; the motion was seconded by Crowther, and was passed with one abstention.   

Bliven: Before the bridge is built the commission should view the details and a permit is required.  

Gigliotti: The map needs updating to show the location of the abutments. 
Crowther: Dill had questions about the planting plan.

Trowbridge: A wide track long stick excavator was used for the dredging; the trees which were removed were documented, photographed, and measured.  There was one 30 inch maple removed due to the base having rot. The planting plan will not begin until the project is complete.  It was requested that maple trees be added to the planting plan.     

Richardson Dock
Armond: A phone call was received from Skip Heinz about the Richardson dock, the commission’s jurisdiction stops at the shore.  The DEP has not given approval to date?

 Gigliotti: The DEP will place a notice of tentative approval and will open a comment period.  After the DEP has approved the dock the information has to come before the Planning and Zoning Commission in the form of a Special Permit.    
NEW BUSINESS 

DEP invitation 
Gigliotti: There will be a meeting for the introduction of map reading; a copy of the DVD will be received for the commission’s use.  
APPROVAL OF OUTSTANDING MINUTES 
A motion was made by Armond to approve the minutes of the August 18, 2010 public hearing/regular meeting, the motion was moved by Hessel and seconded by Crowther and the minutes were passed with two abstention.    

Adjournment

The meeting was adjourned at 10:10 p.m.
Respectfully submitted,

Patsy Turner, Secretary
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