LYME CONSERVATION COMMISSION

INLAND WETLANDS and WATERCOURSE AGENCY 

December 21, 2011

7:30 p.m.

The Lyme Inland Wetlands Agency held a regular meeting on 

Wednesday, December 21, 2011 at 7:30 p.m., Lyme Town Hall, 480 Hamburg Road, Lyme, CT.

MEMBERS PRESENT   Paul Armond Chairman, Roger Dill, Tom Reynolds, Susan Hessel(alternate seated for vacant regular member)entered the meeting at 8:00 p.m., Beverly Crowther, Ben Kegley, Bernie Gigliotti ZEO, Attorney Mike Carey, and Patsy Turner Secretary.

MEMBERS PRESENT ON 12/11 SITE WALK: N/A 

REGULAR MEETING
Lisa Lonnegren, Mt Archer Road Tax Map 29 Lot 12; an application for construction of a driveway across a wetland and regulated area.  The permanent alteration of the wetlands is proposed to be offset by creation of a wetland at the property of Patrick Crowley and Kim Halvorsen, 74 Keeney Road Tax Map 43 Lot 5.

Armond: Commission members please state if the minutes of the 2009 application and the minutes of the 2011 application have been read? Kegley, Dill, Reynolds, Crowther, and Armond have all read the minutes.  The first order of business to discuss is whether or not the 2011 application is identical to the 2009 application; if the commission determines that the application is the same and that there is not a substantial difference between the applications, Section 11.6 of our regulations applies. The minutes of previous meetings were reviewed and the commission came to the conclusion in those minutes that all prudent and feasible alternatives were not explored.  By having all the hearing record from previous meetings part of this application allows the information from the 2009 application is information that the commission can base their decision on for this application; there is important testimony included in the 2009 record.  The want is to poll the commission members if the application is the same or not; thereafter a motion could be drafted.
Kegley: The minutes were reviewed and there is some confusion with the mitigation plan of the 2009 application.

Armond: Offsite mitigation was proposed with the 2009 application but the applicant was not able to include signed documentation that the commission needed; the mitigation was withdrawn before a vote was taken on the 2009 application.   

Kegley: The applicant is required to develop a plan for mitigation not the commission.  

Armond called for any other questions.

Carey: A section of Judge Fuller’s book (volume 9) was read for an example; the commission has the authority to make the decision if the applications are different or the same. The commission should cite any other defects in the application.  
Armond: After reviewing the minutes it was difficult to find anything but parallel arguments; the commission came to the conclusion that the prudent and feasible alternative would be to place the house on the North end of the property with the leaching field on the South side of the property with a forced main trenched through the wetlands. The biggest change is a more forceful reason against the forced main; the map is not different, impact on the wetlands is the same, there is a change in the size of the conservation easement.  The arguments are the same between the two applications.

Crowther: There now is a viable, signed mitigation plan in this application why does that not make a difference? There has been additional information given by Mr. Webb and Mr. Irving.  

Armond: There is a difference in opinions from the experts in their testimonies. 

Crowther: In the course of the second application more information has been added and pros & cons have been addressed.

Armond: It was discussed in both applications. 

Kegley: Did both applications include a conservation easement?

Armond: The conservation easement in the second application is more extensive but placing a regulated area (wetlands) in a conservation easement is redundant. A presentation was given by the applicant in the first meeting of this application; the differences were not addressed.  

Reynolds: New data from this application has been received giving permission to access the neighboring property for the construction of the forced main for the leaching field. The application is the same; there are not many differences. 

Kegley: The information from the two applications was sorted through as to the timeline.

Crowther: The applications are similar but there is a mitigation plan and there is more background information.  What would the commission have wanted? The engineer has stated his objection to the trenching and provided new calculations.

Armond: If this property did not have a wetland crossing, this commission would not be seeing this application?  If this property was completely covered in wetlands, this commission would not be seeing this information? This property was divided before there were regulations in place having to do with subdivisions. 

Sue Hessel (alternate seated for vacant regular member) entered the meeting.         
Kegley: Can the commission determine that the original proposal could be least invasive to the wetlands? 

Armond: Not without a valid reason.

Carey questioned the seating of the commission members.

Armond: All members seated will vote; Hessel is seated for the regular member vacancy. 

Carey: In the application there was an explanation as to why this application is not the same as the previous application; in the narrative General Statute 22.8-41 was referenced, what was brought before the commission was the result of their investigations. Your regulations are becoming outdated.              

Armond: This information was viewed on a preliminary basis in 2007 by Tom Metcalf which is the same proposal provided in 2009 and at that time it was suggested three alternatives could be investigated; 1) building of the house on Mt. Archer Road and that the commission would agree to reduce the setback from the wetlands, 2) easement over the Town of Lyme property to the West, and 3) easement over Rowland Ballek’s property to access the South end of the property. Test pits were dug on the North end of the property and it was determined the area was not suitable for a septic system.  The commission suggested that the leaching field could be built separately from the house site, it was discussed whether or not it was feasible for the forced main system be placed across the wetlands and the construction of the leaching field on the far end of the property; the applicant rejected that as a concept. The commission denied the application and the commission suggested that the alternative could be looked at further.  
Armond to Carey: In 2009 the documents for the mitigation were not signed and in the 2011 application there are new documents for the offsite mitigation which are signed; can you comment on the document?

Carey: The document dated August 20, 2011; it appears that the document grants to applicant the right to access the property for the mitigation and maintain the area as long as the permit is in existence; if the commission approves the application there could be a condition attached

(and placed on the land records) to the approval giving Mr. Gigliotti construction and maintenance  easement to the property to cover the installation time of the wetland and the probation period.  The property owners of 74 Keeney Road would need to sign the document and the applicant would need to provide the title of ownership.  

Armond: Can conditions be attached to the approval with requiring a third party action.

Carey: There is not a deemed approval prevision in the wetland’s regulations; the commission can modify an application when granting the permit.  The document was not notarized; a note should be attached to the land record just in case the property is sold and a condition could be attached that the mitigation is to be completed before the construction occurs on the Mt. Archer property. 

Dill: The commission has not decided whether or not the applications are the same.

Carey: The two issues are blending together as the discussion continues. 

Armond: Crowther has stated the new application has a signed mitigation plan and Attorney Carey is says not so fast; that is making the two applications more similar.

Crowther: Attorney Carey’s point is well taken.

Hessel: If the Crowley property is sold the mitigation plan should be in perpetuity to the new owners.

Dill: The applicants are presenting something that is not binding.

Armond to Snarski: Thank you for coming this evening; clarification of information presented in the hearing?
Carey: Before the question is asked, once the public hearing is closed input from the applicant or from the applicant’s experts is problematic.

Armond: Our regulations do go on to say after a public hearing is closed that experts can be questioned for clarification purposes.                
Carey: The commission can consult their own experts; if information is received from the applicant and the permit is approved an appeal can occur. The commission can question their experts is there is still time.

Armond: The time has run out.

Gigliotti: There is still 35 days.

Armond: The question; on the site walk at the Crowley property it was noted that the area was gravelly, a wetland by some peoples definition require three things 1)water, 2) water plants, & 3) hydric soils; gravel is not part of hydric soils. If a soil scientist was to visit the site and may state the created area is not a wetland which may cause the commission to not have jurisdiction over the creation.

Crowther: There is water and water plants in the pocket where the wetland is proposed to be created; the access to the property is gravelly. 

Armond: From past experiences on walks with soil scientists and wetlands are pointed out as not being true wetlands due to the absence of hydric soils. The proposed mitigation will be excavated to hit the water table and there will be water and there will be water plants but no hydric soils will be present. Do we have a wetland?

Crowther: This commission has seen many areas which are creations that are referred to as wetlands.  Snarski has presented from his experience of his creations that the proposed wetland to be created will be a viable wetland.
Armond: Snarski’s creations have been viewed and from a botanical aspect the areas are wetlands but if the soil types are not there will it be a wetlands area. The question is, are the applicants creating an area which the commission has no regulatory authority. 

Carey: If the record does not contain any evidence that the area will be a permanent wetland; a conservation easement could have been attached to the created area on the Crowley property.  

Armond: A conservation easement would have been a great idea. 

Crowther: The application is a new application with different conditions; there is a mitigation plan, the conservation easement has been more expansively defined, and there is additional information regarding the feasibility and prudence of the proposal to dig a trench across the wetland. More complete information has been provided for the trenching alternative. 

Reynolds: The new application is not substantially different; is a temporary disturbance or a permanent driveway disturbance better for the environment.  The applicants did reject the commission’s alternative; the commission is not concerned with money and/or location of the house but the applicant may be concerned with those issues. With the Ballek note stating the access is possible it is feasible for the installation of the leaching field on the South side of the property.  Is it better to be temporary or is better to be permanent? What will the property look like in ten years?
Dill: Reynolds stated it clearly. Permanent versus temporary is the biggest concern, is the property worthy of offsite mitigation, is the area big enough? Metcalf had stated the decrease of the offsite mitigation is due to the cost. The Ballek wood road can be developed for the installation of the leaching field on the rear of the property. Metcalf did state his systems are good for over 30 years. 

Armond: Metcalf did answer the question at a previous meeting that his systems have not failed to date (zero failures).

Hessel: The mitigation plan is an issue. The application is the same and the disturbance of 5 to 10 years is a lot less than the disturbance for perpetuity.

Kegley: What is the least invasive option? The three options which were discussed in the 2009 application have been explored; how does the commission go back to the beginning?

Armond: During the preliminary discussion in 2007 the three options were not doable; the access to the property over the Town property was rejected, the access over Rowland Ballek’s property was rejected, and the septic system could not be installed near Mt. Archer. In 2009 is when the proposal arose for the septic system separation from the house. 

Hessel: The Town of Lyme did not have a choice due to the wording of their easement attached to the property. 

Crowther: The commission should think about the future of the property overtime and with different landowners; the construction of a permanent properly installed driveway with progressive installation with the house and septic in the same location in the long-term is a far better solution.  The disturbance caused by the trench will be great as described by Mr. Webb.

Armond: Webb described a way of excavating the trench.

Kegley: The commission rejected that proposal.

Crowther: The commission did not at the time have a thorough description of what would be involved in the trenching; more information was needed.  There are differences.

Gigliotti: Time had run out in the 2009 application; the discussion focused on the driveway options and it wasn’t until the end of the hearing that Mr. Metcalf was asked to explore the option of the forced main system through the wetland, Metcalf presented data on the trenching on the last night of the hearing and the commission did not have time to consult your own expert or to get outside testimony that either supported or refuted the information given by Mr. Metcalf.

Armond: The three options which were part of the preliminary discussion and were not part of the 2009 application other than to just dismiss them.   

Gigliotti: More detail was not received because the time had run out.

Armond: By making the hearing record from the 2009 application attached to this application the commission has the ability to reflect on the testimonies given.  There are missing pieces having to do with the mitigation plan1) changes in location of the mitigation area, 2) hydric soils, and 3) the idea of placing a conservation easement on the created area.  

A five minute break (at 8:46 to 8:53 p.m.) was taken as to allow time to create a motion.

Armond entertained the motion.

*Motion 
Dill moved the motion and Hessel seconded the motion. Armond called for a vote; five in favor and one not in favor. The motion passes.   
Presentation by Margot Burns and Tom Worthley on The Lower CT River Coastal Forest Stewardship Initiative.

Present at the meeting were Margot Burns (Environmental Planner, CT River Estuary Regional Planning Agency) and Tom Worthley (Extension Forester and Educator at UCONN Extension of Haddam). 

Worthley: The Lower CT River Coastal Forest Stewardship Initiative project is underway and involves New England (6 states) and New York, the forest land in the region is the concern and is being looked at as a whole.  The goal is to protect the character of the region; the Governors have gotten together to direct grant money to the protection of the land, keeping Forest as Forest and keeping Farms as Farms.  The high priority areas have been identified, the education of landscape methods is needed.  A survey was sent out in September 2011 to private forest owners, over 1900 surveys were sent and 170 people responded. 

Burns: The map shows woodland and is divided into private forest (light green) and opens space (dark green). If the forest land has a conservation easement the owner did not receive a survey.  

Armond: Forest management would benefit from the lowering of the deer population; the understory is being eaten. 

Dill: Other larger properties in town have healthy understories. 

Worthley: The raw results from the region have been calculated and Burns has created results for Lyme. The Conservation/Inland Wetlands Commission interacts with the public and the hope is that the important message for protection of woodlands and farm land will be conveyed. 
Burns: The survey which consisted of 13 questions was explained and the results were read question by question. 

Burns: The data shows that a high percentage of residents in Lyme are aware of the preservation and protection of the woodlands.

Worthley: There are programs available to help out land owners to educate them in the process of creating and maintaining a healthy forest. 
Crowther: Would maintaining a forest also cover meadows in a forest? 

Worthley: Yes, there is a want to keep open areas open.  There is a difference between a mature forest and a climax forest; these types of forests are being created in local State Forests. 

Burns: The Town of Lyme has a huge amount of protected forests which has the ability to create continuous forest.  The results of the survey showed that people are interested in how to recognize and manage invasive species. 
Worthley: There are some upcoming workshops to better inform the public.

Crowther: A question and answer forum may help with managing the public’s questions and will help eliminate enforcement act.    

Burns: A handout was given to the commission about invasive water chestnuts which have been found in quite areas of the waters in Lyme; the water chestnut plant can be very invasive but can be harvested to control the growth (seeds can be viable for up to 12 years); awareness is half the battle.  Thank you for reviewing the survey.   
OLD BUSINESS

Platner

Gigliotti: Torrance Downes received a letter from Mike Carey stating there will be a pre-trial on January 12, 2012 for Platner.    

NEW BUSINESS
Approval of the 2012 Conservation Commission/Inland Wetlands & Watercourse Agency Schedule.
A motion to adopt the 2012 Conservation Commission/Inland Wetlands & Watercourse Agency Schedule was made by Reynolds, seconded by Hessel, and the motion was carried by all members present.   
APPROVAL OF OUTSTANDING MINUTES
A motion was made by Armond to approve the minutes of the November 2011 meeting with typos farther-further and then-than Reynolds moved the motion, Hessel seconded the motion, and the minutes were passed. 

Adjournment
The meeting was adjourned at 9:59 p.m.
Respectfully submitted,
Patsy Turner, Secretary

Motion for the application of Lisa Lonnegren, Mt. Archer Road Tax Map 29 Lot 12.
*The motion to move to deny this application based on Section 11.6 of Inland/Wetlands regulations that this application does not substantially change the impacts of the previous 2009 application, further the agency believes that a feasible and prudent alternative does exist placing the house on the North end of the property and the leaching field on the South end of the property, further the information regarding the offsite mitigation including permanence and authority of the agency to regulate that area in the future is incomplete.          
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