LYME ZONING BOARD OF APPEALS

PUBLIC HEARING

January 17, 2013
7:30 P.M

The Lyme Zoning Board of Appeals held its regular meeting 

on the third Thursday of the month, January 17, 2013 at 7:30 p.m.

at the Lyme Town Hall, 480 Hamburg Road, Lyme, CT.

MEMBERS PRESENT: David Lahm Chairman, Jack Sulger, Salvatore Caruso-alternate(vote on minutes), Ron Wojcik-alternate for Fred Harger, LeRay McFarland, Jeanne Rutigliano, Bernie Gigliotti ZEO and Patsy Turner Secretary (not present).

Lahm called the meeting to order.

Lahm entertained a motion to approve the minutes of the September 2012 meeting; the motion was approved by Lahm, McFarland, Wojcik, and Caruso, the minutes were accepted.  

Lahm entertained a motion to approve the minutes of the October 2012 meeting; the motion was approved by Lahm, Sulger, McFarland, Rutigliano, and Sulger, the minutes were accepted.  

Lahm entertained a motion to approve the minutes of the December 2012 meeting; the motion was approved by Lahm, Caruso, Rutigliano, and Sulger, the minutes were accepted.  

Lahm read into the record Section 8-6 (3) of the General Statutes the five- (5) requirements that have to be met before a variance can be granted.

Rutigliano read the public notices.
2013-01(Heard last at meeting) James Duncan, 33-2 Joshua Lane, Tax Map 9 Lot 1.
2013-02(postponed) Dennis Overfield, 119 Shore Drive, Tax Map 40.3 Lot 3.
2013-03Barbara Fedorko 89 Shore Drive, Tax Map 40.3 Lot 45.
2013-04Jason Selmont 91 Shore Drive, Tax Map 40.3 Lot 44.
Rutigliano read the application and denial.
2013-03

Barbara Fedorko 89 Shore Drive, Tax Map 40.3 Lot 45; an application for a variance to add an addition to the side of the existing dwelling to accommodate a code conforming stairwell to a second floor addition and to expand an existing deck and stairwell down to Rogers Lake.  When complete the stairwell addition will have side yard setback of 10 feet vs. 30 feet required and the deck will have a rear yard setback of 16 feet vs. 50 feet and a side yard setback of 17 feet vs. 30 feet required per section 4.5.

Present at the meeting were Peter and Barbara Fedorko.

Lahm waived the reading of the regulation 4.5. 

Lahm questioned if all the certified receipts were received.

Gigliotti stated the certified letter receipts were received.

Lahm questioned the relationship between this application and the application of Jason Selmont because of there being the same mailing address on the documents. 

Fedorko stated Mr. Selmont is family but he now has a mailing address in New York. The project is with a house that has been in Barbara’s family for many years; the goal is to turn the cottage into a retirement home and make the structure meet zoning requirements. The design of the structure will be a 1½ story home with two bedrooms on the second floor. There is a proposed bump out of the footprint for the refiguring of the stairs to the second floor. The lot is approximately .25 acre.  Photographs of the lot were passed around to the board members. 
Lahm commented on the bulkhead stairs to the basement and how most homes have the same type.  

Fedorko stated there are stairs inside the house which go to the basement also off the breezeway. Adding the stairs into the bump out would eliminate the interior stairs and the hatchway stairs; moving the stairway will allow for more room internally.   
Lahm questioned Gigliotti if there were any letters received from the public having to do with application.

Gigliotti answered no letters were received. 

Rutigliano questioned if the number of bedrooms would increase.

Fedorko stated there is currently two small bedrooms in the house and those would be relocated to the second floor and the lower floor would be refigured to an open floor plan.  The septic system is sized to accommodate a three bedroom home. The stairwell will not increase the non-conformity.

Lahm added the relocation of the stairwell will solve safety hazard by creating a better access to the basement and the second floor. 

Lahm asked the applicant to explain the plan for the stairway to the lake. 

Fedorko explained the photographs show the steepness of the long stairs from the lake; the proposed plan is to create landings in the stairway. 
Lahm questioned how far the deck would expand.

Sulger commented from the photograph that a tree would need to be removed and the deck would fill in that area. 

Fedorko added the tree would be removed and the deck would be squared off towards the house; the stairs from the lake meet the deck.  

Lahm entertained a motion to approve the stairwell, the exterior stairs to the lake and landings as drawn with condition that the deck does not further encroach towards the lake.
Sulger moved the motion.

Rutigliano seconded the motion. 

Lahm called for a vote; Sulger in favor, Wojcik in favor, McFarland in favor, Rutigliano in favor, and Lahm in favor. The variance was granted by all members present.   

Lahm reminded the applicant that there is a 15 day waiting period after the decision has been published during which time an appeal can be made of this board’s decision to the superior court. You may proceed now but you do this at your own risk, if there is a successful appeal. 
Fedorko stated the information still has to go before the Planning and Zoning Commission; the Inland/Wetland Commission has approved the application.  

2013-04

Jason Selmont 91 Shore Drive, Tax Map 40.3 Lot 44; an application to construct a garage/apartment on a preexisting non-conforming lot, when complete the structure will have both side yard setbacks of 20 feet vs. 30 feet required and a rear yard setback of 31.7 feet vs. 50 feet required per section 4.5.
Present at the meeting was Anthony Hendricks representing Mr. Selmont. 

Rutigliano read the application and denial. 
Fedorko stated the wording on the application is not correct an updated application was submitted which was handed to Gigliotti.
Lahm stated the information before the board states that Fedorko is the applicant. 

Fedorko added Selmont is the applicant and owner; the application read was a previous document, this information was before the board in October 2012 and at that time we had not brought the certified receipts with us and the application could not be heard. The plan has changed since then; the lots will be developed separately, the hope originally was to combine the two lots but that fell through. 

Hendricks stated Mr. Selmont will be filing the application on his own as a separate lot from the Fedorko property. 

Rutigliano questioned the two phases shown on the survey. 

Hendricks stated that information will be explained.  

Lahm questioned if all the certified receipts were received.

Gigliotti stated the certified letter receipts were received.

Hendricks explained the lot; the dimensions of the lot are 20’ by the lake and 25’ near Shore Drive.  Mr. Selmont would like to build a modest structure; a garage with an apartment above, as phase #1. Phase #2 would be constructed in the future which would add a bedroom.

Lahm questioned to clarify the application if the applicant is asking for only phase #1 to be approved or is the whole project wishing to be approved.

Hendricks stated the variance is for a 10 foot setback on the side yards, no variance in the front, and a variance of 18.3 feet on the back yard setbacks to allow for a second story deck with a 15 foot setback for the house on the rear. The goal is that the board would approve the variance in its entirety.  It is not known at this time when phase #2 will be built. The footprint being presented is in keeping with the neighborhood; it is not being asked that Mr. Selmont enjoy anymore of the lake than his neighbors. The septic system will be located near Shore Drive; the apartment will have one bedroom.  Test pits on the property will be dug, at the Inland/Wetlands Commission request.  
Lahm questioned how many bedrooms would the final structure have?

Hendricks answered there would be two bedrooms. 

Lahm inquired when the property was purchased. 

Fedorko stated it was purchased 3 or 4 years ago. He purchased the lot with the intent to build a house. 
Hendricks added the house will be built on the level area of the property as to preserve the slope.

Lahm questioned Gigliotti if the lot has been before the board in the past.

Gigliotti stated it has not since he has been ZEO. 

Rutigliano stated the issue is the application includes only the plans for the garage with studio apartment above; how can the board vote on a phase#1 and phase #2, when all that is requested in the application is the garage with apartment.  There is a problem with phase #2.

Lahm added if just the proposed garage with apartment is constructed the setbacks may not be an issue. 

Hendricks stated the highlighted area on the plan shows the buildable area. The board’s concerns are understood, the final structure will be approximately 1200 square feet of living space; the garage with apartment would be 600 square feet and the addition would be approximately 600 square feet. The maximum bedrooms which this property can support are two. 

Rutigliano questioned how phase#1 would connect to phase #2.

Fedorko stated sketches of the structure have been drawn to show the view of the final house.

Hendricks added the final entrance to the house would be off to the side of the structure. The 1st phase is a garage with an apartment upstairs; the garage space would be converted with the second floor switched to be additional living space and then the (phase #2) garage would enter from the side. The lot was purchased as a legal existing property with the right to build on the property. It is unfortunate that Lyme has created a 2acre minimum for lot sizes; the variance is proper with this application.  

Lahm called for comments from the public present.

Ruthi commented that they are present because they recently purchased 93 Shore Drive from Mr. Pekkanen. 

Rutigliano commented if phase #1 and phase #2 were presented together; a house with 2 bedrooms. If you had applied for a design of the finished product, could you only build a part and then in the future finish the building at a later date?

Hendricks answered yes. The applicant could have worded the application to build a modest two bedroom house to be built in phases. The plan was to ask for the garage with apartment and later reconfigure the structure and add on a garage area. 

Lahm stated the applicant is correct in asking for stages as to avoid coming back before the board for a second variance.

Hendricks commented the applicant wants to be upfront with what the ultimate goals are for the property; he can only afford to construct part of the project at this time.
Rutigliano stated cost is not a consideration or a hardship.

Hendricks added that is why the applicant is looking at the whole picture and asking for variances of 10’ on the side yards and 15+’ on the rear setback and none on the front of the lot. The structure will not encroach further than what the neighbors have on their property.  
McFarland commented it is contrary to the zoning regulations and the lot is small; the tiny lot has been subject to the zoning restriction for many years. 
Lahm added the lot is a quarter of the size required. 

Gigliotti urged the board not to get hung up on the lot size; under our regulations the lot size is grandfathered, regardless of the zone.  The real issues are the setbacks. 

Rutigliano added the lot is considered a buildable lot; the insecurity is the unknown of what phase#2 will be. 

Gigliotti stated when the board approves the variance for that double footprint; as long as the footprint is never excessed there is not a problem. 

Lahm clarified the information being presented is verbally being expanded. What are the dimensions on the footprints?

Hendricks answered 24’X24’ and 22’X26’.

Wojcik questioned if all the living space would be located on the second floor. 

Hendricks stated the second floor will be a modest apartment with a two car garage.
Rutigliano stated there is a sketch of the interior provided with the application. 

Lahm stated the board is to view this application for the variances for the setbacks.  

Hendricks reiterated the details in the plan. The well will be located down near the lake. 

Lahm asked the public present if there was any more input.

Discussion continued on the Fedorko application which was already approved. 

Ruthi stated from their view point the original plan for combining the two lots was a great idea. When we purchased our cottage we were excited to have a wooded lot next door to our property. As a request is whatever happens in relation to this application that there be fair and equitable for all parties involved. 
Lahm reminded everyone this board does not set precedence from one application to the next; each decision is looked at separately. 
Hendricks stated this information has to be seen by the Planning and Zoning Commission.

Gigliotti commented the Planning and Zoning does not need to see this information because it is no longer a combined lot. 

The board had a discussion amongst themselves. Mr. Hendricks showed the details of the plan to the adjacent neighbors for clarification on the structure height and dimensions.   

Lahm entertained a motion to grant a variance for construction 1200 square foot house/garage with a footprint as drawn in the application.

Rutigliano moved the motion.

Lahm called for a second. Are there more comments from the board?

Sulger stated it is clear that the board is approving the setbacks. It seems that we are rezoning to lot. 
Lahm commented the lot is located on Rogers Lake and there are small lots which are considered building lots. The setbacks are this board’s preview. 

McFarland questioned how the structure compares with lot coverage.

Gigliotti answered it does not meet lot coverage.

Lahm added that is all part of regulation 4.5. This application is for new construction.

McFarland stated the board has granted additions to existing homes.

Lahm explained this lot is an existing nonconforming building lot; these lots on Rogers Lake were carved out in the 1920’s. 

McFarland stated the application does not meet the 5 requirements needed for a variance to be granted. 

Lahm restated the lot is a legal building lot; a plan is being presented for a house with a garage of approximately 1200 square feet. 
Lahm entertained a motion to approve the variance as drafted.

Rutigliano suggested amending the motion to include the square footage of the structure. And to mention the exterior dimensions cannot exceed 24’X50’.

Hendricks clarified that the phase #1footprint is 24’X24’ and phase #2 footprint is 22’X26’; those are the footprints that will be built; the second floor deck will be 8’X20’. 
Rutigliano moved to accept the variance as requested included a possibility of phase#1 and phase #2 in the construction of a 1200 square foot house upon finish, more or less, but not to exceed the dimensions of 24’X50’. To amend the motion to say a combination of two rectangles; one being 24’X24’ and one not to exceed 22’X26’ as drawn in this property survey. 

Lahm stated we have an amended motion on the floor.

Sulger seconded the amended motion.

Lahm called for a vote; Sulger in favor, Wojcik not in favor, McFarland not in favor (brought attention to Section 8-6(3) of the General Statutes; 3, 4, & 5 have not been met), Rutigliano in favor, and Lahm in favor. Four votes are needed for the motion to pass and there are only three; the variance fails. 
Hendricks questioned if the applicant can come back before this board.

Gigliotti stated with a different plan, yes. 

Lahm commented the application has been voted on and there cannot be any more discussion on this matter. Gigliotti can be consulted as to the next step and/or modification to the plan. 

2013-01

James Duncan, 33-2 Joshua Lane, Tax Map 9 Lot 1; an application for a variance to the Appendix F Inner Cove Guidelines to allow reconstruction and repair of a boat dock and ramp in a right of way over property owned by the Lyme Land Conservation Trust.  The completed structure will be 400 sq. ft. vs. 80 sq. ft. required.
Lahm read into the record Section 8-6 (3) of the General Statutes the five- (5) requirements that have to be met before a variance can be granted.
Present at the meeting were Keith Neilson (Docko, Inc.) and Don Gerber (Vice President of Lyme Land Trust). 
Lahm questioned if all the certified receipts were received.

Gigliotti stated the certified letter receipts were received.

Rutigliano read the application and denial. 

Lahm stated the lengthy narrative will be attached to the minutes of the meeting. In Town Hall vault-*(see attached narrative) 

Lahm questioned Gigliotti if any letters were received.

Gigliotti answered no letters. 

Neilson explained this project is to rebuild an existing dock which was built in 1965 and was owned then by Duncan and shortly after the dock was built the marsh was dedicated to the Lyme Land Trust; the owner was to maintain, update, and use the dock area for recreational boating. 

Lahm questioned Gerber if there was an easement in the deed.  
Gerber stated the deed acknowledges the rights; the one that deals with this application is the right to maintain a boardwalk and dock across Land Trust property. A letter was provided to Gigliotti which stated the Lyme Land Trust recognizes the adjacent property owner’s right to maintain and use the site.
Neilson added included in the document are aerial photographs showing the location and the dimensions of the structure. 

Lahm questioned the width of Joshua Creek.

Neilson answered approximately 20 feet. The pier extends about 4 feet into the creek. DEEP and Lyme Inland/Wetlands Commission have viewed the proposal in order to make sure everyone was in agreement with how the structure exists currently and how the structure will be updated. The dock is access from the Duncan’s property and leads straight out to Joshua Creek; the walk is 4 feet wide with a 12’X12’ platform. Mr. Duncan owns a unique wooden rowing/sail boat. The DEEP has made recommendations to revise the pier head to be 14’X16’ the reasoning for the difference in the pier is for a system that the boat can be lifted onto the pier and brought back to the garage for storage; another suggestion is that the pier be raised four feet above the marsh and special decking be used to enhance vegetation growth beneath the boardwalk. The railing will be a low visibility and low contrast; wire cables with either a tubular steel top rail or a hardwood top rail. The entire structure will be post supported. We have tried to meet the guidelines; 1) 4 feet in width, 2) no farther than 20 beyond the mean high water line and no more than 25% of the waterway width, 3) one dock per site, and 4) hundreds of feet from side line. The guideline which cannot be met is the 80 square feet water ward of the mean high water line; the mean high water line is crossed a few times out to the pier. The land which is shaded in is all the land that is water ward of the mean high water line; this is a tough site to make meet the guidelines. The existing dock pre-exists the board’s guidelines and the DEEP regulations. Literal interruption of the guidelines would create a dock facility which would be unsafe. The hardship is unique because this is one of the only docks located in Zone B waters. When the information was viewed by DEEP and Inland/Wetlands Commission it was decided best to keep the structure in the current location with the impact that already exist and the improvement to the decking than to create a structure which will have a higher impact on the wetlands. In order to insure that Mr. Duncan’s legal rights and the permitting rights as interpreted by the DEEP and the environmental agency of this town would not be sacrificed and yet still provide the long standing dock for recreational boating use in accordance with the deed. The proposed dock plan is a good compromise. 

Lahm called for comments from the public.

Gerber stated all agencies that have given their input are in agreement to leaving the dock in the current location is the best thing for the environment.  The difference between the high water line and the other surround land is not significantly visible. The owner has a right to use and maintain a dock and the Lyme Land Trust fully supports that right. 
Lahm read Appendix F of the regulations and the way it is worded does give wiggle room (normally expected to meet the criteria). 
Lahm called for questions or comments from the board.

Sulger questioned why this application is being seen by this board.

Gigliotti clarified the normal process for a dock is to go through the Planning and Zoning Commission for a Special Permit but the P&Z cannot approve the application because it does not meet the 80 square feet; a variance is required from this board and afterwards the information will go back before that commission. 

Gerber added the 80 square foot requirement was originally created to give a stable 4 foot wide dock 20 feet long; the inner cove and outer cove are allowed to have larger structures. The restriction was put in place to send a message to the DEEP as to what the Planning and Zoning Commission was willing to approve. 

Lahm entertained a motion to grant the variance as proposed.

Rutigliano moved the motion.

Sulger seconded the motion.

Lahm called for a vote; Sulger in favor, Wojcik in favor, Rutigliano in favor, and Lahm in favor. The variance passes.     

Lahm reminded the applicant that there is a 15 day waiting period after the decision has been published during which time an appeal can be made of this board’s decision to the superior court. You may proceed now but you do this at your own risk, if there is a successful appeal. 
The meeting was adjourned at 9:28 p.m.

Respectfully submitted,

Patsy Turner, ZBA Secretary
*see attached 21 pages, Duncan pier modifications
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