PLANNING AND ZONING COMMISSION

Public Hearing/Regular Meeting

The Lyme Planning & Zoning Commission held a meeting on August 15, 2016 at 7:30 p.m. at the Lyme Town Hall, 480 Hamburg Road, Lyme, CT, 06371.

MEMBERS PRESENT:  David Tiffany Chairman, Steve Mattson, Phyllis Ross, Ross Byrne, Hunter Ward, Attorney Mike Carey, Bernie Gigliotti ZEO, and Patsy Turner Secretary. 

Public Hearing(continued)

A special permit application by Gregory Melville, 484 Joshuatown Road, Tax Map 8 Lot 3; for the construction of a boat dock on Whalebone Cove. 

Tiffany: This public hearing was continued from last month at the request of the applicant to address the question of limiting the dock to non-motorized use. The applicant’s representatives will answer questions throughout the public hearing forum, the board members and Mr. Gigliotti will also take this time to ask questions. The public hearing is for collecting information. There will be no comments or questions from the public during the regular meeting.  

Present at the meeting representing the applicant were Keith Neilson, Docko Inc. and Attorney Thomas Cote. 
Neilson: The concerns from last month’s public hearing will be addressed. The area calculations were a concern and some information on the site plan.  The 80 square feet is calculated from the Mean High Water Line (MHWL) out to the edge of the structure; this is the same process that has been used on every dock permit in the last 28 years in Hamburg Cove. The 23 inch wide ramp and the 5 foot by 8 foot float equal 80 square feet. The part of the structure which is the upper portion of the ramp and the landing are landward of the MHWL and are not included in the calculations. This information was also reviewed by the DEEP during their permitting process and issuance. The original application which was before the Lyme Conservation Inland/Wetlands Commission did have a wider ramp area, but the reason for the narrowing of the ramp was due to the vegetation in the area. The reference to open pier construction refers to pile supports rather than solid builds.  The float is supported by pilings but the ramp is not.  The other concern was with the width of the waterway (the area was depicted on the drawing before the commission) the measurement is taken from the MHWL and the MLWL which is approximately 40 feet; the floating dock has a 5 foot encroachment, with the boat attached it would be 10 to 13 feet in the waterway. The width of the creek downstream from the dock facility is 30 feet.  Another issue from last month was the environmental concerns, not addressed in the town’s guidelines; the area has been reevaluated over the last two years by Richard Snarski.  

Attorney Thomas Cote (Robinson & Cole): Our firm has been involved with the Melville information since the beginning with the State of Connecticut and the Army Core of Engineers.  Motorized boat traffic is a concern in regards to this permit.  A letter was sent to the commission to summarize the analyst of the project; 1) there are no guidelines in place that restrict the use of motorized boats (DEEP staff and the hearing officer addressed this issue). A quote from the hearing officer was read into the record: “perhaps the most pressing concern raised by members of the public was motorboat traffic in Whalebone Cove and Whalebone Creek, many commenters believe the proposed structure will encourage more motorboats to enter the cove causing a variety of impacts and damage to the vegetation & wildlife in and around the cove. It is clear that the Statutory and Regulatory frame work for the permitting of costal structures is primarily focused on impacts from the structure itself, to consider the impact of motorboats not authorized to use this private residential dock that has been proposed would require a deviation from the relevant regulatory frame work and speculation of the possible future actions of motorboat owners that have no relationship to the applicant.  There is no evidence in the evidentiary record that supports the claim that the proposed structure will increase motorboat traffic in the area or that increased traffic will have an adverse impact on the natural resources in the area significant enough to warrant the denial of the application.”  The officer approved the application with no restrictions to the type of watercraft that can access the dock. Appendix F does not reference the type of watercraft; the guidelines are focused on structure. The dock meets and is consistent with the criteria. The issue of motorized boats in the cove should not be attached to one specific application for a dock facility which meets the commission’s guidelines. The special permit criteria have been satisfied; landscape and buffers, extra vegetation is proposed to be added. A 80 square foot dock facility will not impede the development of other properties in the area. The ramp and railing will have a sandblasted dull finish. 
Carey to Cote: The case from Stamford which is attached to a letter, questions if the town had the authority to regulate or not. 

Cote: Stated as part of the case that the town could not regulate water ward of the MHWL; the court stated that the commission did not have authority to regulate; parking would have been an issue if the dock was deemed a Marina.  

Tiffany questioned if there were members of the public wanting to add comments.

Tyler, Humphrey (President of Friends of Whalebone Cove) Lyme is the only town in the state to have a dock ordinance in the zoning regulations and DEEP has agreed to allow the Town of Lyme to regulate docks in the special permit criteria. 

Cote: In 1980 the DEP was presented with a petition from the Town of Lyme to designate boundaries (Zone A & Zone B) and to have tidal water guidelines; the commissioner approved the petition.  The guidelines are limited. The Appendix F addresses 5 criteria. The commission does not have the authority to act outside the guidelines.  
Tiffany to Neilson: From reading the minutes of last month’s meeting an example was used of boats sitting on bottom at low tide in Greenwich; those docks were approved by the DEEP?

Neilson: Yes, those docks received the DEEP approval under those conditions. 
Tiffany to Neilson: Was the water depths researched downstream from the proposed dock location?

Neilson: A full survey of Whalebone Creek was not done. Boats (canoes & kayaks) have been seen as far up the creek as the dock at low tide. A motorboat can reach this dock at different levels of water in this area. 
Tiffany: At the last meeting it was asked if the owner would be willing to consider eliminating gas powered boats.

Neilson: The applicants have a right to install a dock which conforms to the guidelines; the DEEP permit stipulates at low tide a boat with no more than 12 inches of draft can be birthed at the dock. 
R. Byrne: The lighting to be used in the walkway area is down ward facing?

Neilson: The lighting (1 watt lights) will be installed under the railing to illuminate the walkway for safety; the lights will be on only during access to the stairs.    

Tiffany to Neilson: In your professional opinion will this dock be safe to use at night, given the tidal conditions?

Neilson: With regards to navigation at night, it would be a difficult undertaking; the boat can certainly be birthed at night.  The float will be stable.  The lights being proposed are for the walkway only, not the dock area.  The lights will not impact the use of the dock.  

Fiske, Will (138 Ferry Road): The town has its own dock regulations which have not been met by this application. For three months of the year the boat will sit on the bottom twice a day every day; that is a fact. Once the remains of the beaver dam wash away there will be even less water in the proposed dock area. The area of Whalebone Cove is a nature preserve.  
Tyler, Humphrey: (Photographs of the area were presented to the commission and entered into the record) The low tide is visible in the photos. The Friends of Whalebone Cove (FWBC) is a registered non-profit created in March 2016 and has 44 paid members. The committee strongly suggests that the application be denied; 1) the proposed dock fails to meet the Appendix F requirements (maximum dock size and material being used), and 2) Whalebone Cove is a U.S. Fish and Wildlife refuge.  The Friends of Whalebone Cove strongly believes this application should be denied by the commission for reasons being 1) practical uses and safety a) the ramp is unusable and unsafe (a visual aid was used to show the unsafe design of the ramp) the railings limit the access of the float 2) the stream is too shallow to support a dock (the vegetation will be damaged by the boat sitting on the bottom at low tide) 3) the dock will be land locked due to the changes over time in the creek bed a) the pool of water where the dock is proposed was created by a beaver dam upstream and 4) significant environmental impacts a) damage from the motor propeller and by paddles will be done to the vegetation b) the work barge will access the area twice a year and contaminate the water with oils & gas and invasive vegetation from other bodies of water.  The FWBC request the support of the commission in developing a water management plan for Whalebone Cove.  

Neilson: The dock area measurement has been questioned, the zoning regulations have been used to calculate the square footage for this dock and all other docks approved in town.   The ramp travel should be one foot or less between high tide and low tide. 
Tiffany called for questions from the commission.

P. Ross: Has it been considered that the depth of the water can be affected by the beaver dam? 
Neilson: When this project was first started the beaver dam was intact and the water levels were measured upstream and downstream, the water level has not changes significantly since the beaver dam has breached.  The dock site has been verified to insure that there is no vegetation affected by the access to the float. The DEEP verified the information also; they determined the water level was adequate for reasonable boating activities and access. The float location has been modified slightly from what was approved by the Conservation Commission Inland/Wetlands and Watercourse Agency two years ago. 
P. Ross to Gigliotti: Appendix F does state the dock ramp should be a wooden construction and open pile; the proposed ramp will be metal.  

Gigliotti: Historically not all ramps leading to docks are wood; the problem is with a removal ramp at winter time, aluminum is much lighter and more easily removed. 

Cote: The 80 square feet issue was raised again; what has been the precedent for docks being approved in Lyme? 
Neilson: The precedent has been 80 sq. ft. water ward of the MHWL. The area calculated is the footprint. 

Gigliotti agreed with Neilson’s explanation. 

Cote: The DEEP addresses any issues with the channel bottom during their permitting process.  The criteria in Appendix F have been met. 

Gigliotti to Neilson: When the application was before the Conservation Commission the width of the channel was 50 feet now the application shows 40 feet.  Has the data been calculated if the beaver dam is completely gone and will the offset requirements in the guidelines be met with a narrower channel? 
Neilson: The requirement of 20 feet beyond MHWL can be met. The first survey was done 3 years ago. The applicant should be allowed the opportunity to access the dock with a boat; the guidelines have been met. The DEEP approval was received. 

Tiffany to Neilson: The public hearing was continued from last month to allow time to have questions answered by the applicant; limiting the use of this dock to non-motorized boats. 
Neilson: The applicants were questioned and their response was to preserve their right to have a motorized boat access possibility at this dock. 

Robinson, Eleanor (5 McCurdy Road, Old Lyme): (representing Roger Tory Peterson Estuary Center) A letter was submitted to the commission last month and portions of the letter were read into the record; the wild rice located in Whalebone Cove is very important to the migrating birds.  The dock will open the door to further incursions.  The long term protection of Whalebone Cove is the main concern. 

Andrews, Anthony (41 Selden Road): The calculations of the dock were measured from the MHWL; the coverage exceeds the 80 square feet.

Fiske, Diana (138 Ferry Road):  Read a letter into the record from Patricia Davidson, 118 Bill Hill Road.  The letter protests the construction of the proposed boat dock. The beauty of the cove can be enjoyed by kayaking and bird watching.  Whalebone Cove is unique, being the first fresh water cove on the CT. River and is tidal. The Town of Lyme’s residents are known for successful efforts to preserve open space, conserve wildlife habitats, and to maintain a sustainable balance of nature. This application is strongly opposed because of the potential impacts to Whalebone Cove and Creek. 
The proposed area was attempted to be accessed with a kayak but the dock site could not be reached. 

Darista, Jane (70 Ferry Road): A seasonal view can be seen from my home; beautiful sunsets. The more activities that enter the cove the more impacts will affect the nature.  Conditions can be attached to the approval for this application; exclude the use of motorized boats, timber construction for the ramp, impose a time limit for this dock structure, and an environmental management plan can be created.  

Lersch, Dave (Waterford):  There is a need for an environmental management plan; as time passes conditions change. Waterfowl hunters access this area; more development limits the access. The future impacts to the cove should be a concern of the commission.   
Buroujnoph, Christine (91 Ferry Road): A motor boat was stuck in the cove, was freed and then got stuck two more times before it left the cove. Once a dock with motorized boats attached is allowed there is no stopping the access.  The cove should be preserved, no motorized boats should be allowed. The boat will be used 14% of the year. 
Theibolt, Julie (116 Ferry Road): Once a boat dock is built in Whalebone Cove a precedent will be set.  This area is a treasure; noises carry across the cove especially a metal ramp and lighting around a dock encourages night time use. The proposed dock would be the beginning of the end of Whalebone Cove as we know it. 

Cote: The guidelines do not make distinctions between the water bodies in town; Whalebone Cove and Whalebone Creek do not enjoy special status under the guidelines; the commission could enact different guidelines for Whalebone Cove by amending the guidelines. General Statute Section 15-136 that is the provision that allows a town by ordinance to make local regulations respecting the operation of vessels on any body of water within territory limits; Lyme can pursue that path.  Mr. Melville’s application should be reviewed under the regulations the commission has in place now and under those regulations the application should be approved.     

Slater, Brian (488 Joshuatown Road): The legal reading of the law was just stated, the public is looking for a moral reading of the law and a future for the cove. Could the applicant wait until the commission has a chance to pursue a path of changing the guidelines? 

Tiffany closed the public hearing and opened the regular meeting at 9:06 p.m.

Regular Meeting

A special permit application by Gregory Melville, 484 Joshuatown Road, Tax Map 8 Lot 3; for the construction of a boat dock on Whalebone Cove. 

Tiffany: The regular meeting will be continued until next month to allow the commission members to review all the information collected in the public hearing.  

Old Business N/A

New Business N/A
APPROVAL OF OUTSTANDING MINUTES
Tiffany entertained a motion to approve the minutes of the June 2016 Meeting.

Mattson moved the motion and R. Byrne seconded the approval; the minutes were passed.  

Adjournment

The Planning and Zoning Commission meeting was adjourned at 9:09 p.m.

Respectfully submitted,

Patsy Turner, Secretary


                                                                   1                                               PH P&Z 8/2016

